
 

 

 

A Concise, Practical Reference Tool  
for Business 

 
 

 
 
 
 
 

 



Sexual Harassment 

1 

 

 
 

   SEXUAL HARASSMENT 
 

A Concise, Practical Reference Tool  
for Business   

 
 
 
 
Author 
Anniken Davenport, Esq. 
 
Editor 
Robert Lentz 
 
 
 

Managing Editor 
Pat DiDomenico 
 
Associate Publisher 
Adam Goldstein 
 
Publisher 
Phillip A. Ash 

 
 
©2016 Business Management Daily, a division of Capitol Information Group, Inc., 
7600A Leesburg Pike, West Building, Suite 300, Falls Church, VA 22043-2004; 
www.BusinessManagementDaily.com; (800) 543-2055. All rights reserved. No part 
of this report may be reproduced in any form or by any means without written 
permission from the publisher. Printed in U.S.A. 
 
ISBN:  978-1535167222 
 
“This publication is designed to provide accurate and authoritative information in regard to 
the subject matter covered. It is sold with the understanding that the publisher is not 
engaged in rendering legal, accounting or other professional service. If legal advice or other 
expert assistance is required, the services of a competent professional person should be 
sought.” —From a Declaration of Principles jointly adopted by a committee of the American 
Bar Association and a committee of publishers and associations. 
 



Sexual Harassment 

2 

 

 
 
 

Contents 
 
Introduction: The Stakes are Getting Higher   3 

Quid Pro Quo and Hostile Environment    4 

Shielding Your Company      5 

When Trouble Strikes       10 

The EEOC Reporting Process      15 

Sexual Orientation Issues      17 

Sample Sexual Harassment Policy      18 

What Not to Include in Your Policy     20 

A Ban on Romance?       21 

Key Court Cases        22 

Is Your Workplace a Hostile Environment?   25 

Don't Be Swayed by the Top 9 Excuses for Harassment 27  

Test Your Knowledge       29 

For Further Information      33 

 
 
 
 
 
 
 



Sexual Harassment 

3 

 

 
 
 
 
 
 

he stakes are getting higher. 
 
In the summer of 2016, the Equal Employment 
Opportunity Commission (EEOC) released the key 

findings and recommendations of its Select Task Force on the 
Study of Harassment in the Workplace. 
 
Its conclusion: Workplace harassment remains an all-too 
persistent problem.  Almost a third of the roughly 90,000 charges 
filed with EEOC in FY 2015 included an allegation of harassment. 
 
Indeed, the task force found that almost 30 years’ worth of anti-
harassment training—the workplace solution of choice—had 
done almost nothing to curb harassment. “That was a jaw-
dropping moment for us,” said EEOC Commissioner Victoria A. 
Lipnic. Part of the problem, she maintained, is that training is 
more “focused on simply avoiding legal liability” than on actually 
preventing harassment. 
 
In 2015, the EEOC received 6,822 complaints from workers who 
believed they were victims (17.1% of those complaints were 
made by men). The agency settled 11.4% of the cases filed in 
2015, recovering a record $46 million for harassed workers. 
 
The mere hint of sexual harassment can spell trouble. Take the 
case of Boeing’s former CEO, Harry Stonecipher. He was ousted by 
the aerospace company for having an extramarital affair with a 

T 



Sexual Harassment 

4 

 

Boeing executive, a situation that reflected poorly on his 
judgment, the board of directors said. Boeing then had to reassure 
its stockholders and Pentagon buyers, and this small hint of a 
potential sexual harassment suit had an impact measured in 
millions of dollars. 
 
And what of the headlines made when former Fox News host 
Gretchen Carlson filed a lawsuit against the network's CEO and 
chairman Roger Ailes in 2016, alleging a pervasive practice of 
sexual harassment? The media exposure was immediate and 
persistent. When all is said and done, how much money will be 
lost and doled out to lawyers, and how much work will go into 
rescuing the reputations of those involved? 
 
Simply put, a rogue supervisor’s sexual harassment of an 
underling can cost an organization thousands upon thousands of 
dollars, and it all can happen before the employer can effectively 
respond. 
 
 
 
Quid Pro Quo and Hostile Environment 
 
The EEOC and the courts recognize two forms of sexual 
harassment: quid pro quo and hostile environment. 
 
Quid pro quo (literally, “this for that”) harassment is blatant. It 
occurs when an employer or a supervisor uses job rewards (such 
as promotions or raises) or punishment (such as demotions or 
firing) to force a worker into a sexual relationship. Workers do 
not have to suffer actual physical contact to win a harassment suit. 
The victim needs to show only that a coercive offer was made. A 
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single incident of quid pro quo harassment is enough to justify a 
lawsuit.  
 
“Hostile-environment” harassment is more subtle and is subject 
to personal tastes. Workers who bring hostile-environment suits 
claim the workplace atmosphere was so sexually charged that it 
affected their job performance. Recognized causes of this type of 
harassment include pornographic pictures, verbal abuse, hugs or 
back rubs, sexually explicit jokes and demeaning remarks based 
on the employee’s gender. 
 
 
 
Shielding Your Company 
 
To comply with all these mandates, your company should, at a 
minimum, take the following steps:      
 
■  Establish a policy prohibiting sexual harassment of any 
kind. Your policy should be written broadly, in gender-neutral 
terms, so that it applies to all individuals, regardless of the sex of 
the alleged harasser and the victim. Make sure the policy 
conforms to state as well as federal law. Communicate the policy 
to all employees in your company, regardless of management 
level. Review and update your policy on a regular basis.  
 
An effective sexual harassment policy should contain: 
 

1. A broad definition of the type of conduct that constitutes 
sexual harassment as well as specific examples. 

2. A statement that offenders will be subject to appropriate 
discipline, up to and including discharge. 
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3. A statement encouraging employees who feel victimized by 
sexual harassment to report the offensive conduct. 

4. A statement requiring employees and supervisors to report 
any offensive conduct that they experience or witness. 

5. A statement providing assurances that there will be no 
retaliation against an employee reporting sexual 
harassment. 

6. A statement indicating that all reports of sexual harassment 
will be promptly and thoroughly investigated, and prompt 
remedial action will be taken should the company conclude 
that sexual harassment has occurred. 

 
Recommendation: It’s a good idea to include the policy in your 
handbook and post it on the company bulletin board. Periodically 
distribute memos reminding everyone of the policy. 
 
■  Establish a complaint procedure. Your policy should be in 
writing and communicated to all employees. Provide the names 
and phone numbers of contact people (preferably of both 
genders) to whom workers can report misconduct. (If you had 
only one contact, it would be difficult for someone harassed by 
that person to file a complaint.) Specify who will investigate and 
decide the outcome of a complaint. Set a time frame to process 
and resolve complaints quickly and fairly, and decide how appeals 
will be handled. 
 
■  Explain your company’s confidentiality policy. Traditionally, 
employers could request employees to not discuss workplace 
investigations. That changed in 2015 when the National Labor 
Relations Board overturned a 35 year-old precedent. In American 
Baptist Homes of the West d/b/a Piedmont Gardens, 362 NLRB No. 
139 (2015), the NLRB ruled that unions may have a right to 
confidential information from a workplace investigation under 



Sexual Harassment 

7 

 

some circumstances. Employers must provide a reason to keep 
information confidential; merely having a confidentiality policy in 
place is insufficient. If the employer believes that witnesses may 
be intimidated, it must provide a factual basis for that suspicion. 
Unions are entitled to information directly from the employer 
even if it is available from other sources. 
 
On the same day, the NLRB issued a ruling in Banner Health 
System d/b/a Banner Estrella Medical Center, 362 NLRB No. 137 
(2015) stating that blanket gag orders on workplace 
investigations violate Section 7 of the National Labor Relations 
Act. Confidentiality must be decided on a case-by-case basis. 
Employers must demonstrate that “corruption” of the 
investigations would “likely occur without confidentiality.” 
Potential corruption includes cases in which (1) witnesses need 
protection, (2) evidence is in danger of being destroyed, (3) 
testimony is in danger of being fabricated, or (4) there is a need to 
prevent a cover-up. 
 
Employers should confer with counsel in each case to determine 
the appropriate confidentiality approach. 
 
■  Institute an investigative procedure. Every complaint of 
sexual harassment must be taken seriously and investigated 
promptly.  Develop a firm method to interview the accused, the 
accuser and potential witnesses, as well as a system for gathering 
and recording evidence. Treat all parties with dignity and respect. 
Conduct all interviews privately. 
 
■  Enforce your company policy. If your investigation reveals an 
actual sexual harassment case, notify the involved parties and 
decide on the type of disciplinary action to take. Depending on the 
harasser’s work record and the gravity of the charge, you may 
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decide on an oral or written warning, a deferral of a raise or 
promotion, a demotion, suspension or discharge. 
 
Be fair in your judgment, and apply your disciplinary actions 
evenly. Make sure you have all the necessary documentation to 
back up any disciplinary action. Keep all those records contained 
in one file. If the harasser decided to sue for wrongful termination 
or job discrimination, you would be able to locate all the 
information you need to justify your decision. 
 
Caution: You have discretion in deciding the penalty; however, 
you must administer discipline consistently. If you discharge one 
worker while another employee guilty of the same offense 
receives a two-day suspension, you could be inviting a lawsuit. 
 
More than ever, you need to walk a tightrope when handling 
sexual harassment charges. Employers can get caught in a double 
bind if they react too slowly or too zealously to employee 
complaints. You already know that if you fail to act on an 
employee’s claim, you can get hit with a hostile-environment suit. 
But if you hastily fire the alleged harasser, you could end up facing 
a suit for wrongful termination. 
 
■  Establish training programs, and above all, encourage 
communication. Hold in-house meetings to communicate your 
policy. Ask workers to give you their input and to voice their 
concerns. Even after reading your policy, many workers might not 
understand the limits of acceptable behavior on the job. 
Moreover, many people find the topic difficult to discuss, so they 
may be hesitant to ask questions. You should use focused training 
to clarify your standards, answer questions and provide 
employees with more detailed information about how to identify, 
respond to and prevent sexual harassment in your company. 
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An effective training program may also help limit your liability if 
your company ends up facing a lawsuit despite your best efforts. 
Your documentation will certainly provide support for a legal 
defense; but more important, training is your best bet for 
minimizing the potential of a lawsuit. 
 
Keep your training ongoing so that your employees, and especially 
new hires, will be aware of current guidelines. A good training 
program consists of a series of presentations and workshops for 
all employees. Make sure the training sessions include open 
involvement by top management and are conducted by an outside 
expert to ensure objectivity. Also require mandatory attendance 
by everyone on staff, supply written materials to supplement the 
lectures and monitor employees’ mastery of the subject through 
tests/evaluations. 
 
Senior managers, middle managers and supervisors should 
receive additional, separate training that focuses on how to 
identify and respond to harassment complaints. Because you can 
be held liable for harassment perpetrated by a supervisor, you 
want to make sure your management staff understands and 
abides by appropriate behavioral standards. 
 
There are several types of training programs available for 
employers to purchase: workbooks and booklets with quizzes, 
videos, computer-based programs that employees can use at their 
desks and even live presentations given by employment law firms. 
Programs are tailored to appeal to different audiences and to 
achieve different goals, so study their content and methods 
carefully before purchasing one. 
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Caution: The EEOC has become proactive in protecting workers 
from a sexually hostile work environment. Some notable cases: 
 
■  Madison Square Garden paid VP of marketing Anucha 
Sanders $11.6 million in damages over harassment and 
retaliation by its executive in charge of basketball operations, 
Isiah Thomas. Sanders said she complained for a year about 
fraternity-style antics at the Garden, including sexual advances 
and inappropriate remarks. In response, Thomas fired her, 
allegedly for poor performance. When the case went to federal 
court, the Garden said instead that Sanders had been fired for 
interfering with the internal investigation by hounding other 
employees to support her case. Obviously, changing its story 
didn’t help the employer. Sanders v. Madison Square Garden, et al., 
No. 06-Civ-589, SD NY. 
 
■  United HealthCare of Florida paid $1.8 million to settle an 
EEOC lawsuit over same-sex harassment and retaliation on behalf 
of a male former senior account executive. The account executive 
complained several times to upper management that the male 
former regional vice president of key accounts repeatedly was 
verbally harassing him. United HealthCare reportedly responded 
by disciplining the account executive and denying him stock 
options and commissions. The account executive even complained 
to parent company United HealthGroup Inc. before finally quitting 
because of the retaliation. 
 
 
When Trouble Strikes 
 
As the employer, your first goal in responding to a complaint 
should be to resolve the grievance internally without court or 
government intervention.  
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With a thorough complaint and investigation procedure in place, 
you are much less likely to be sued—or, if sued, less likely to have 
damages assessed against you. In one case the court exonerated 
the employer, who acted in a way that “is reasonably calculated to 
prevent further harassment under the particular facts and 
circumstances of the case at the time the allegations were made.” 
Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986)  
 
When a sexual harassment incident is reported—either formally 
or informally—proceed carefully. You want to preserve the 
confidentiality of both the victim and the alleged harasser without 
compromising the investigation. Take the following steps: 
 
Get started immediately. The clock starts ticking the moment 
the complaint is filed. Your formal investigation should begin 
within 24 hours of receiving the complaint. An employer can 
minimize liability by taking all charges seriously and responding 
immediately. Prompt action also means that the parties involved 
are more likely to provide accurate statements, which could 
otherwise become confused and less certain as time passes.  
 
Research personnel files, and review policies. Before asking 
questions, the investigators should check existing personnel 
records of both parties. A review of records may indicate prior 
problems between the parties. For example, a manager may have 
documented the employee’s poor performance. Or other 
employees may have filed complaints about the accused harasser. 
If the accused has a history of such behavior, it could be used as 
corroborating evidence, although his history would not prove his 
guilt in this particular incident. Remember: Every case must be 
handled on its own merits. Don’t allow past actions and evidence 
to prejudice the current investigation. Also, it’s advisable to have 
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the investigators brush up on the company’s policy on sexual 
harassment, as well as the EEOC’s guidelines. 
 
Open a new file, and document everything. Keep all reports 
and materials related to the investigation separate from other 
corporate records. You will need documentation to justify any 
decision you make. Ensure that only the investigators have access 
to these records. The file should contain the notes of the 
investigation team, signed originals and copies of any statements 
taken, as well as summaries and progress reports. (You must keep 
the file until all appeals are exhausted or the statute of limitations 
on all alleged violations expires.) Remember, if an incident results 
in a court hearing, this file will be fair game. 
 
Interview the complainant first. Remind the accuser that the 
company considers every charge of sexual harassment to be 
serious and is prepared to conduct a thorough investigation. If the 
complainant is represented by an attorney, you may be required 
to begin the interview through the attorney or with the attorney 
present. Investigators must document all comments, preferably 
both in writing and on a recording device if the complainant 
acquiesces. Then review your documentation with the 
complainant, and have her sign the statement.  
 
Make sure you ask for the following information: 
 
 A detailed account of the behavior. 
 The identity of the alleged harasser. 
 Dates, times and location of the incidents. 
 Effect the conduct has had on the person bringing the 

complaint. 
 Details of conversations between the complainant and the 

alleged harasser. Has the person bringing the complaint 
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discussed the matter with the alleged harasser? If so, what 
was the accused’s response? 

 The name of anyone who has experienced similar treatment 
or who has discussed the incidents. 

 What resolution would be acceptable. 
 

Interview witnesses about their experience with the alleged 
harasser, what they saw or heard and any evidence they have. If 
they refute the allegations, discreetly ask if they know of any 
reason why the complainant would make such claims. To avoid 
charges of defamation, use open-ended questions that persuade 
the witnesses to volunteer the names of those involved, such as: 
“Have you noticed inappropriate behavior in the office? Did you 
notice any unusual behavior near your workstation today?”  
 
Interview the alleged harasser. Remember: This person has 
rights, too. Describe the complaint and say that it will be 
investigated fully. Tell the employee that he will be given every 
opportunity to respond. Ask him not to discuss the complaint with 
anyone and not to confront the complainant. Again, use open-
ended questions to elicit his version of events. Observe and record 
the alleged harasser’s reaction to the charges.  
 
Evaluate what you learned. Is there sufficient evidence? Was the 
conduct welcome? (An employee who feels forced to give sexual 
favors may do so “voluntarily” but not “welcome” the 
opportunity.) If you find that someone you supervise has been 
sexually harassing a co-worker, consider the whole range of 
actions you could take, depending on the severity of the offense.  
 
Your options include: 
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 A written warning saying he or she has violated the 
company’s sexual harassment policy and that a repeat 
incident will result in termination. 

 Mandatory counseling and awareness training. 
 Demotion to a nonsupervisory position. Courts hold 

employers strictly liable for the actions of supervisors, so 
harassers shouldn’t be allowed to remain in those positions. 

 Transfer. By separating the harasser and the victim, you 
may be able to prevent recurring problems. Just don’t 
demote the one who made the charge. 

 Termination. You may want to reserve this step for severe 
cases or repeat offenders. 

 
Follow up. See if the conduct has stopped, and take further action 
if necessary. The company is less likely to be held liable for 
aberrant behavior if there’s a prompt investigation, swift action 
and concerned follow-up. Make sure your disciplinary procedures 
are progressive and fully documented. 
 
Conduct exit interviews with departing employees to find out 
why they are leaving. A departing worker, if prompted, may 
volunteer evidence of harassment, giving you the opportunity to 
respond before a lawsuit is filed. Consider having the worker state 
the reason for the departure in writing, if only to establish later 
that you were never informed of any harassment. 
 
If your investigation doesn’t uncover a clear-cut case of sexual 
harassment, you must still respond to both the complainant and 
the accused harasser. Instruct the complainant to report any 
further incidents to management immediately. 
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The EEOC Reporting Process 
 
Don’t hesitate to inform employees about their right to report 
sexual harassment to the EEOC or a state agency. Your failure to 
provide information about alternatives to internal reporting won’t 
prevent employees from seeking redress from a government 
authority. In fact, your reluctance to reveal such information may 
be used against you as proof that you don’t have the employees’ 
interests at heart. 
 
It’s also important that your anti-harassment policy and 
complaint procedure contain information about the time frames 
for filing charges of unlawful harassment with the EEOC or a 
state’s fair employment practice agency. 
 
It should explain that the deadline runs from the last date of 
unlawful harassment, not from the date that any internal 
-complaint is resolved. In general, workers have 180 days from 
the harassing incident to file a complaint with the EEOC. If there is 
a state agency that handles discrimination cases, the complaint 
must generally be filed with that agency first, and the employee 
gets up to 300 days to file with the EEOC. However, in cases of a 
hostile work environment, the time limit doesn’t start running as 
long as the environment continues to be hostile. 
 
What happens if you don’t tell workers they can file a complaint 
with the EEOC or a state or local agency? Some courts have said 
that actively discouraging workers from filing or dragging the 
case out so that the worker misses a filing deadline acts to stop 
the clock. The employer can’t turn around and argue that the 
worker missed the deadline. Currier v. Radio Free Europe/Radio 
Liberty, Inc., 159 F.3d 1363 (D.C. Cir.) 
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Complaining parties do not need to retain an attorney to request 
help from the EEOC. When evaluating alleged charges, the EEOC 
will look at the nature of the accusations and the company’s track 
record in responding to complaints. The agency will likely 
interview the alleged victim to obtain as much information as 
possible about the incident; notify the employer that charges have 
been filed; interview witnesses; and make a determination 
regarding the merits of the charge. If the EEOC believes the 
employer likely discriminated, it will attempt to conciliate the two 
sides in an effort to resolve the dispute. If the employer does not 
agree to resolve the case voluntarily, the EEOC may file charges in 
federal district court on the plaintiff’s behalf.  
 
The EEOC’s informal determination carries no weight in court. 
Whether the EEOC determines the employer likely discriminated 
or not it will issue the plaintiff a ‘right to sue’ letter giving him or 
her the right to sue in federal court when conciliation efforts are 
finished. The plaintiff then has 90 days to file suit. 
 
So what can an employer do if it feels the EEOC has been unfair 
during the conciliation process? Mach Mining Company had some 
complaints with the EEOC’s tactics and filed suit alleging the EEOC 
didn’t negotiate in good faith. The EEOC countered that its 
conciliation efforts were not subject to judicial review. The federal 
district court allowed Mach Mining to challenge the EEOC, but the 
Court of Appeals took the EEOC’s position. Mach Mining appealed 
and the Supreme Court ruled that the EEOC only had to issue an 
affidavit stating its good faith efforts to meet its statutory 
obligation. Employers could present evidence of bad faith in court, 
but all they could win was a legitimate conciliation process. Mach 
Mining, LLC v. EEOC (No.13-1019, 2015) 
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Employers should not ignore correspondence from the EEOC. 
They will not go away. Deal with the issue. Get it behind you and 
move on. 
 
 
Sexual Orientation Issues 
 
Although Title VII does not specifically protect workers because of 
their sexual orientation, 22 states, the District of Columbia and 
Puerto Rico have laws that do. Similarly, 19 states, the District of 
Columbia and Puerto Rico have laws barring private employers 
from discriminating based on gender identity. Many 
municipalities also have sexual orientation and gender identity 
ordinances. 
 
Despite Title VII’s silence on sexual orientation and gender 
identity issues, federal courts have increasingly brought these 
types of discrimination under the Civil Rights Act umbrella. For 
example, the 6th Circuit Court of Appeals ruled that an employer 
discriminating based on gender stereotypes and identity violated 
Title VII. Barnes v. City of Cincinnati, 401 F. 3d 729. 
 
Note: In 2014, the U.S. Department of Justice announced that it 
will treat allegations of discrimination against transgender people 
as sex discrimination under Title VII. Also, as of 2014, it is illegal 
for federal contractors to discriminate in hiring, firing, 
compensation or work conditions based on a person’s sexual 
orientation or gender identity. 
 
The EEOC has also made harassment based on sexual orientation 
one of its enforcement priorities. In March 2016, the Commission 
filed its first two Title VII sexual orientation harassment lawsuits 
against employers. 



Sexual Harassment 

18 

 

 
Sample Policy 
 
A clearly written, thoughtful sexual harassment policy clarifies 
your position to everyone on your staff, including potential 
perpetrators and their victims. It also provides solid proof to 
judges and juries that you’re committed to eliminating and 
preventing sexual harassment. Courts specifically look for such 
evidence that top management does not tolerate inappropriate 
behavior. 
 
The wording is up to you, but you’ll want to ensure that the 
language is clear, emphatic and easy to understand. Your policy 
should not read like a legal document or government regulation. It 
should answer questions, rather than raise them, and represent 
your most practical tool for educating employees about how to 
interact on the job. 
 
You may use the model policy below or adapt it for your 
organization. The statement should appear on company 
letterhead, signed by the CEO or another high-level executive. 
 
Sexual Harassment Policy 
 
[Name of company] is pledged to preserving a working environment 
free from sexual harassment. Harassment is against the law and is a 
form of gender discrimination. [Name of company] does not tolerate 
discrimination on the basis of gender, pregnancy, sexual orientation, 
sexual identity, race, religion, age, national origin, citizenship, veteran 
status, disability or any other personal characteristic unrelated to an 
employee’s ability to perform work requirements. The aim of this 
policy is to prevent harassment of any kind by anyone employed by or 
associated with the company. 
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Sexual harassment consists of unwelcome sexual advances, requests 
for sexual favors or unwanted sexual attention by anyone associated 
with the company, whether male or female. Harassment may include 
references to employment status or conditions or may serve to create a 
hostile, intimidating or uncomfortable work environment. Harassment 
includes, but is not limited to, obscene jokes, lewd comments, sexual 
depictions, repeated requests for dates, touching, staring or other 
sexual conduct committed either on or off company premises. 
 
Victims of sexual harassment have the right to sue both the company 
and the perpetrator by contacting the Equal Employment Opportunity 
Commission or a state agency. For this reason and for the protection 
of all our employees, [name of company] seeks to prevent sexual 
harassment. 
 
All [name of company] employees are responsible for helping ensure 
that our workplace is kept free of sexual harassment. 
 
If you feel you have been a victim of sexual harassment, report the 
behavior to our Sexual Harassment Coordinators [name, location, 
phone number] or to any supervisor, member of the personnel 
department or the company president. 
 
If you have witnessed sexual harassment, you also are urged to report 
the incident so that prompt action may be taken. 
 
All complaints will be treated seriously, kept as confidential as 
possible and investigated fully. [Name of company] expressly forbids 
any retaliation against employees for reporting a sexual harassment 
incident. If, however, the company finds that false charges have been 
filed, disciplinary action may be taken against any individual who 
provides false information. 
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If an investigation confirms that sexual harassment has occurred, 
immediate action will be taken to put an end to the harassment. [Name 
of company] will take appropriate corrective actions against anyone 
found to be in violation of this policy, including possible termination 
of employment. 
 
 
What Not to Include in Your Policy 
Some judges interpret employment policies, including those on 
sexual harassment, as enforceable contracts between employer 
and employee. To avoid charges that you didn’t live up to what 
your written policy promises, don’t include: 
 
Guarantees of confidentiality. You can’t assure victims that 
information about their complaints will be completely secure. In 
investigating charges, you will have to interview witnesses and 
talk to the alleged harasser—and people do talk. Even 
admonishing participants not to discuss the investigation might 
displease the EEOC, which defends the right of workers to discuss 
workplace conditions. Make sure employees understand the limits 
to which confidentiality extends. 
 
Strict limits on what constitutes harassment. Don’t phrase 
your policy in such a way that readers might infer that behaviors 
not described have your seal of approval. You can’t begin to list 
everything that might be considered inappropriate conduct, so 
don’t try. Provide general guidelines, and include a statement that 
harassment “is not limited to” the examples you’ve cited. 
 
Promises to resolve complaints to the victim’s satisfaction. Be 
especially careful not to imply that every complaint will result in 
disciplinary action. You simply want to promise that all 
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complaints will be treated seriously. You may be unable to 
substantiate allegations, or you may find the complaint has no 
merit. A policy that appears biased against defendants may be 
rejected by a court or may be grounds for legal retaliation by 
alleged perpetrators. In any case, it is certainly possible that a 
complaining employee will be dissatisfied with the results of your 
efforts and want to seek further remedy. Don’t add breach of 
contract to any possible legal cause of action. 
 
 
A Ban on Romance? 
 
As an employer, you’re walking a tightrope when it comes to 
romantic relationships among your employees. Your best strategy 
is to be aware of relationships developing among employees. To 
prevent charges of sexual favoritism, you may want to ban 
relationships between supervisors and their staff or at least 
require that those relationships be reported to upper 
management. Make sure supervisors sign a statement specifying 
that all business-related decisions will be made without regard to 
personal involvement of any nature.  
 
Be aware of when employee relationships end and, if possible, 
under what circumstances. A particularly nasty breakup may 
require physical separation of the parties to prevent charges of 
harassment on either side. Keep in mind that any romantic 
advances do become “your business” the moment they become 
unwelcome, which is a good reason to monitor office relationships 
carefully. 
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Key Court Cases 
 
Several Supreme Court decisions have in general broadened the 
scope of sexual harassment and the degree of liability for 
employers. This is especially true if the harasser is an employee’s 
supervisor.  
 
■  In Oncale v. Sundowner Offshore Services, Inc., et al., 523 U.S. 75 
(1998), the Supreme Court ruled that sexual harassment is 
actionable under Title VII even when the victim and the harasser 
are of the same sex. In the case, an offshore oil rig worker was 
harassed by his male supervisor and two male co-workers 
through sexual comments, suggestions and rough touching that 
went beyond locker room horseplay. When “harassing conduct” of 
a sexual nature is so “severely hostile or abusive” that workers 
cannot do their jobs, it violates the law, the justices ruled. It also 
doesn’t matter what the sexual orientation of the parties is in 
order for same-sex harassment to occur. 
 
■  During the same term, the Supreme Court ruled that a 
harassment victim need not show any consequences from 
refusing to submit to sexual advances to establish a claim of 
discrimination. In Burlington Industries Inc. v. Ellerth, 524 U.S. 742 
(1998), the employee was the target of a barrage of sexual 
comments and innuendo from her supervisor, who alternatively 
threatened demotion and promised promotion and advancement 
in the company if she submitted. None of the promises or threats 
was carried out, and the employee suffered no adverse 
consequences on the job. However, the poisoned atmosphere 
created by the supervisor—and, by implication, the company—
led the employee to resign and then file a claim. 
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■  The court delivered another opinion that expanded an 
employer’s liability for the actions of its agents—even low-level 
employees and supervisors. In Faragher v. Boca Raton, 524 U.S. 
775 (1998), the justices held the city of Boca Raton vicariously 
liable for the actions of two of its lifeguard supervisors, who 
created a hostile work environment for a female lifeguard. The 
city had argued that it had a sexual harassment policy in place and 
was never informed of the supervisors’ misconduct. But the 
justices said the city “failed to disseminate its policy against 
sexual harassment among the beach employees and . . . its officials 
made no attempt to keep track of the conduct of [her] 
supervisors.” Furthermore, the city’s policy “did not include any 
assurance that the harassing supervisors could be bypassed in 
registering complaints.” 
 
■  In 2004 the Supreme Court clarified its 1998 opinions in 
Pennsylvania State Police v. Suders, 124 S. Ct. 2342 (2004). It 
concluded that under some circumstances workers who are 
harassed by their supervisors don’t have to file an internal 
complaint and wait for the resolution. Instead, they can quit and 
sue immediately.  
 
Suders complained that her supervisor continually made lewd 
comments and lewd gestures. In extreme circumstances when it 
would be obvious that even if the employee complained, nothing 
would be done, the employer won’t be allowed to rely on having a 
sexual harassment policy in place. It will be strictly liable for the 
harm perpetrated by the supervisor who caused the harassed 
worker to quit in disgust. This case makes it clear that the best 
policy for employers is to prevent sexual harassment in the first 
place.  
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■  In 2006, the U.S. Supreme Court greatly expanded the definition 
of retaliation in White v. Burlington Industries. According to White, 
the anti-retaliation provisions of Title VII forbid all employer 
actions that would be materially adverse to a reasonable 
employee or job applicant, if harmful to the point that they could 
dissuade a reasonable worker from making or supporting a 
charge of discrimination.  
 
Under the White definition of retaliation, employers must be 
especially careful to educate their supervisors to consult with HR 
before taking any employment action against an employee who 
has engaged in a protected activity under Title VII. In these 
circumstances, it’s important to treat the complaining employee 
the same as all other similarly situated employees—no better and 
no worse. 
 
■  In 2009, the U.S. Supreme Court handed down a major decision 
that some attorneys worried would open the litigation floodgates 
for employees who believe they have suffered retaliation. The 
high court unanimously ruled that Title VII protects from 
retaliation employees who cooperate with their employers’ 
internal harassment investigations. Crawford v. Metropolitan 
Government of Nashville and Davidson County, Tennessee, No. 06-
1595 (2009) 
 
In the Crawford ruling, the Supreme Court followed the precedent 
it set in Burlington Industries and Faragher, affirming the 
government’s interest in encouraging employees to report 
employer misdeeds without fear of being punished. 
 
■  In what was seen as a victory for employers, the Supreme Court 
ruled in the 2013 case Vance v. Ball State University that, in Title 
VII discrimination cases, only someone with the power to take 
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“tangible employment action” can be considered a supervisor. 
According to Justice Samuel Alito, who wrote the majority 
opinion, a supervisor must have the power to take a “tangible 
employment action” such as to “hire, fire, demote, promote, 
transfer, or discipline.” Anyone without that authority was to be 
considered a mere co-worker in cases brought under Title VII. 
 
The question in Vance was simple: Just who is a supervisor? Must 
it be someone with real authority? Or can it simply be someone 
who is in a position to direct the employee’s work? Previously, 
most Circuit Courts of Appeal—and the EEOC—had taken the 
latter position. It’s an important distinction. By law, employers are 
presumed liable for a supervisor’s actions. However, they only 
have a duty to promptly respond to and address the problem if 
the alleged offender is a co-worker. (Vance v. Ball State University, 
11-556, U.S. Supreme Court, 2013) 
 
The above cases send a clear message to employers: You have a 
responsibility to prevent, monitor and end all forms of sexual 
harassment on the job or else face substantial liability. Not 
knowing or pretending not to know about the misconduct is no 
longer an excuse for companies. 
 
 
Is Your Workplace a ‘Hostile Environment’? 
 
Increasingly, employee accusations of sexual harassment are 
based on assertions that employers created or promoted a 
sexually intimidating work environment. Note that even behavior 
without sexual content can contribute to a hostile environment. 
The rules are changing all the time as more and more charges are 
filed and cases decided.  
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Be sure your company maintains a working environment free of 
any potentially offensive conduct, including: 
 
 Discussion of sexual activity. 
 Commentary on physical attributes. 
 Use of humiliating terms and offensive language. 
 Suggestive or unseemly gestures. 
 Displays of sexually suggestive pictures. 
 Public displays of affection among paramours. 
 Insults or degrading behavior. 
 Terms of endearment or diminutives. 
 Use of nicknames not specified by the individual. 

 
You and all your managers need to be models of appropriate 
behavior and set limits on office conduct. Offensive comments 
should be singled out and reprimanded on the spot. Make it a 
habit to tell employees when they’ve crossed the line. 
 
When teens are involved, the issue gets even trickier. A survey of 
more than 500 teens showed that about 1 out of 3 had 
experienced some type of sexual harassment at work. Many of 
these employees claim that they were touched, without their 
consent, by co-workers or their bosses. 
 
With more than 20 million teens in the workplace today, 
managers need to be aware of these facts and their potential cost 
to their organizations. Minors in the workplace have the same 
legal protection as adults. But conduct that we’d all recognize as 
inappropriate among adults can often be chalked up to youthful 
high spirits and a propensity to engage in horseplay. 
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Remember that many of a teens’ co-workers—and sometimes 
even their supervisors—are teens themselves. And often many of 
the customers are also teens. Make sure you explain, as a part of 
new-employee orientation, what sexual harassment is and what 
the consequences will be. Make it safe and easy for teens to report 
harassment; many girls are embarrassed or afraid of losing their 
jobs if they speak up. 
 
 
 
Don't Be Swayed by the Top 9 Excuses for 
Harassment 
 
You’ll undoubtedly hear these faulty rationales from employees: 
 
1. “I didn’t mean it.” It’s not enough for an employee to claim that 
he or she didn’t intend to be offensive. 
 
Sometimes, the effect of the behavior outweighs the intent of the 
harasser. Even if the employee didn’t intend to harass, if the target 
objectively and subjectively felt harassed, the employer could be 
held liable. 
 
2. “I was just kidding.” Humor, like beauty, is in the eye of the 
beholder. Again, the effect may outweigh intent. 
 
3. “That’s the way I treat everybody.” Illegal harassment must 
be based on gender, race or other protected characteristics. 
However, court cases have shown that offensive conduct that is 
not gender-specific still may violate sexual harassment law if 
there is sufficient evidence of differences in the harassment 
suffered by female and male employees. 
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4. “I didn’t say anything sexual.” Sexual harassment is often 
misunderstood to mean that behavior must be sexual in nature in 
order to be illegal. However, nonsexual behavior that occurs 
because of one’s sex can also be considered illegal harassment.   
 
So, for example, calling female employees names that are 
nonsexual, yet offensive, is a form of sexual harassment. 
 
5. “They’re no angels either.” The fact that a target of 
harassment also used foul language or told dirty jokes herself (or 
himself) does not mean he or she can never be a victim of 
harassment. 
 
6. “I wasn’t talking about her.” In this case, the harasser tries to 
hide behind the fact that the complaining employee was not the 
actual target of the remarks. But several courts have ruled that 
employees may experience harassment regardless of whom the 
racists or sexist remarks were targeted toward. 
 
7. “They weren’t supposed to see/hear.” In a similar way to No. 
6, even if the intended audience of offensive pictures or jokes was 
a willing participant, anyone who accidentally sees the pictures or 
hears the jokes may also be able to file a sexual harassment claim. 
 
8. “She’s too sensitive.” In some situations, the alleged harasser 
is right, and the behavior is not as severe or pervasive as the 
target thinks it is. The court test is how a “reasonable person” 
would objectively and subjectively perceive the behavior. 
 
But don’t shrug off any complaints. In all cases, the employer 
needs to get the facts to decide whether the behavior is 
inappropriate or innocuous. 
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9. “It’s just the environment around here.” Certainly, each 
workplace varies in the degree of civility expected and exhibited. 
However, the EEOC has said, “Discrimination is unlawful 
regardless of the job site. It doesn’t matter whether employees 
work behind a computer or behind a forklift.” 
 
 
 
Test Your Knowledge 
 
How well do you understand the issue of harassment? Take this 
true-or-false quiz and find out. 
 

1. If an employee is threatened with retaliation for refusing a 
supervisor’s sexual advances, but the threats are never 
carried out, then it’s not sexual harassment. 

2. Organizations can be held liable for sexual harassment 
committed by customers against employees. 

3. Sexual harassment can occur between two heterosexual 
members of the same gender. 

4. A single lewd joke is generally not sexual harassment. 
5. An organization cannot be held liable for sexually harassing 

conduct that it doesn’t know about. 
6. If an employee accepts a supervisor’s sexual advances and is 

rewarded with a promotion, he cannot claim to have been 
sexually harassed. 

7. Nonverbal behavior, such as long glances and stares, can be 
considered sexual harassment even without words or 
physical contact. 

8. Even though its consequences are serious, sexual 
harassment affects relatively few workers. 
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The answers 
 
1. False. Threats alone can constitute quid pro quo, that is, “this 
for that,” sexual harassment. Examples: A manager promises a 
subordinate a promotion in exchange for a sexual encounter; or a 
manager threatens to take away a perk if the subordinate doesn’t 
comply with a sexual favor request. 
 
2. True. If an employer knows, or should know, about such 
conduct, it must try to stop the harassment if it wants to avoid 
liability. In an ongoing case, a federal district court judge ruled 
that the U.S. Equal Employment Opportunity Commission’s claim 
that Costco violated Title VII of the Civil Rights Act by failing to 
prevent a male customer from stalking and harassing a female 
employee at the company’s Glenview, Ill., warehouse will be 
decided by a jury. The court said it found evidence the employee 
was subjected to harassing behavior by the customer for more 
than a year, including ominous staring, unwanted physical 
touching, unwanted requests for dates and overly intrusive 
personal questions. 
 
3. True. Courts typically consider the victim’s perception. If a 
worker feels he or she is being abused by other workers, and that 
the abusive conduct is sexual in nature, there may be grounds for 
a sexual harassment claim. 
 
4. True. A pattern of lewd jokes, dirty pictures, tales of sexual 
prowess, unwanted touching, and so on, can constitute a “hostile 
work environment”—the other major category of harassment, 
along with a quid pro quo. But a single quid pro quo incident is 
sufficient to support a sexual harassment claim. 
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5. False. Again, if an organization should have known about the 
harassment, it can be held liable. This “imputed knowledge” 
exists, the courts say, when supervisors—as representatives of 
the organization—are involved in harassment, or when company 
policies make it difficult for employees to anonymously report 
harassment they’ve witnessed or experienced. 
 
6. False. Any quid pro quo is illegal, whether or not the employee 
complies with the demand for sexual favors, as long as such 
conduct is “unwelcome.” As well, such a promotion can constitute 
sexual discrimination against other employees in the workplace. 
7. True. As with other “hostile environment” factors, unwanted 
glances are more serious if they continue after an employee has 
complained about them. 
 
8. False. Studies have shown that about 25% of women 
experience sexual harassment in the workplace. And surprisingly, 
about 10% of men claim they have endured sexual harassment at 
work. About 25% of men are concerned that they could be falsely 
accused of sexual harassment. 
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For Further Information 
 
  
American Arbitration Association 
1776 I St NW #850 
Washington, DC 20006 
(202) 739-8280 
www.adr.org 
 
Business and Professional Women’s Foundation 
1718 M Street, NW, #148 
Washington, DC 20036 
(202) 293-1100 
www.bpwfoundation.org 
 
Center for Women Policy Studies 
1776 Massachusetts Ave NW #450 
Washington, DC 20036 
(202) 872-1770 
www.centerwomenpolicy.org 
 
Equal Employment Opportunity Commission 
131 M St NE 
Washington, DC 20002 
(800) 669-4000 
www.eeoc.gov 
 
Equal Rights Advocates 
1170 Market Street, Suite 700 
San Francisco, CA 94102 
(415) 621-0672 
www.equalrights.org 
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Federal Mediation and Conciliation Service 
2100 K St. NW 
Washington, DC 20427 
(202) 606-8100   
www.fmcs.gov 
 
National Association of Working Women: 9 to 5 
207 E. Buffalo Street, Suite 211 
Milwaukee, WI 53202 
(414) 274-0925 
Job Survival Helpline: (800) 522-0925 
www.9to5.org 
 
National Women’s Law Center 
11 Dupont Circle NW #800 
Washington, DC 20036 
(202) 588-5180 
www.nwlc.org 
 
Office of Personnel Management 
1900 E St. NW 
Washington, DC 20415 
(202) 606-1800 
www.opm.gov 
 
Women’s Bureau 
Div. of Legislative Analysis 
U.S. Department of Labor 
200 Constitution Ave. NW 
Room South S-3002 
Washington, DC 20210 
(202) 693-6710 
www.dol.gov/wb 
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